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RECENT IMPORTANT DECISIONS 521 

mous, becomes legal, if one of the parties to the subsequent marriage acted 
in good faith, and the impediment to the marriage is removed by the death or 
divorce of the former husband or wife. Amendatory act of 1896 provided that 
where the impediment was removed before the act took effect, the statute 
applied. Petitioner asks for letters of administration as the lawful widow of 
intestate. The marriage ceremony occurred in 1890, when deceased had a 
wife living, — who died in 1898. Held, that petitioner was the lawful widow 
of the intestate. Lufkin v. Lufkin (1903), — Mass. — , 65 N. E. Rep. 840. 

The removal of the impediment and the subsequent co-habitation in good 
faith, are facts which did not take place until after the passage of the act. So 
construed, the statutes are not retrospective. Holyoke v. Haskins, 9 Pick. 259. 
If the statutes were retrospective so far as applying to a marriage performed 
prior to their enactment, in the case at trial they interfeied with no vested 
right or property ; hence to that extent are subject to the constitutional power 
of the legislature. Jacquins v. Com. 9 Cush. 279; Inhabitants of Goshen v. 
Inhabitants of Richmond, 4 Allen, 458; McFadden v. Evans-Snider-Buel Co., 
185 U. S. 505. The constitutionality of the statute as validating a marriage in 
which the ceremony and the removal of the impediment occurred prior to the 
passage of the statute was not determined, as it does not affect the case on 
trial. NewOrleans C. &N. Co. v. New Orleans, 12La.Ann. 364; Gilman v. 
Sheboygan, 2 Black 510; Duer v. Small, Federal Cases No. 4 116, (4 Blatchf. 
263) ; Mason v. Rollins, Federal Cases, No. 9252 (2 Biss. 99) ; Eakins v. 
Eakins, (Ky.) 20 S. W. 285; Antoni v. Wright, 20 Grat. 833; State v. Snow, 
3 R. I. 64. 

Master and Servant— Liability of Master for Acts of Independ- 
ent Contractor.— A railroad company's excavation disturbed the founda- 
tion of an adjacent church building. An agreement was made whereby the 
railroad company should put the outside of the building, the foundation and 
adjoining walls in repair and make them safe; and the church, at the com- 
pany's expense, should refit the interior. The construction of the wall was 
let to an independent contractor who did the work according to the design of 
the railroad company. On completion of the work and payment therefor the 
church gave a receipt to the railroad company stating it to be in full settle- 
ment of all damage. Subsequently further injury was sustained by the church 
due to the improper underpinning of the wall, whereby the jarring of passing 
trains kept the wall settling. In an action for damages the railroad company 
set up as defense the receipt given by the church in full settlement. Held, 
that the receipt was no bar to the action and that the railroad company was 
liable for defects in the design. Paterson E. R. Co. v. Rector, etc., Church 
Holy Communion (1902), — N. J. L. — , 53 Atl. Rep. 449. 

The reasons given by the court were, that the receipt covered only the 
original injury — the excavation. The second cause of action arose out of the 
defective construction of the wall — an injury independent of the first. This 
case is a good illustration of the rule governing employer's liability for act 
of independent contractor and also the right of a party to maintain successive 
suits for continuing injury to real property. The reasoning and decision is 
supported in Fell v. Bennett, 110 Pa. St. 181; Aldworth v. Lynn, 153 Mass. 
53, 10 L. R. A. 210; Lamm v. Chicago, .45 Minn. 71, 10 L. R. A. 268; Wil- 
litts v. Railway, 88 Iowa 281, 21 L. R. A. 608; Harlin v. Railway, 50 Neb. 
698, 36 L. R. A. 417. 

Master and Servant— Liability of Master when Servant is 
Injured in an Attempt to Save Master's Property.— An employer 
had been negligent in the construction of the building. The negligence con- 



